UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ALBERT RI VERA
Petitioner,
: PRI SONER
V. . Case No. 3:03- CV-743( RNC)
STATE PRI SON WARDEN, :

Respondent .

RULI NG AND ORDER

Petitioner Albert Rivera, a Connecticut inmate, brings this

action pro se and in forma pauperis for a wit of habeas corpus,
pursuant to 28 U.S.C. 8§ 2254, challenging his state conviction of
robbery in the first degree. Rivera took a direct appeal to the
Connecti cut Appellate Court, claimng that the trial court inproperly
excl uded excul patory evidence, the state's failure to preserve a

phot ographic array violated his right to due process, and the tri al
court's failure to instruct the jury regarding the failure to
preserve the photographic array violated his right to present a

defense. See State v. Rivera, 70 Conn. App. 203, 797 A 2d 586

(2002). After the Appellate Court affirned, Rivera filed a petition
for certification to appeal, asserting only the claim of

instructional error. The petition was denied. See State v.

Wlliams, 261 Conn. 910, 806 A.2d 50 (2002). He also filed a habeas
petition in state court claimng ineffective assistance of counsel,

whi ch remains pending. Rivera now raises in the present petition the



sane three clainms he raised on his direct appeal but not the

ineffective assistance of counsel claim Respondent has noved to

di smi ss because Rivera has not exhausted his state court remedies

with regard to two of the three clainms presented in this petition.

[ Doc. # 10] For the reasons explained below, the notion is granted.
A prerequisite to federal habeas relief is exhaustion of all

avail able state renedies. 28 U.S.C. § 2254(b); O Sullivan v.

Boerckel , 526 U.S. 838, 842 (1999). Even though the Connecti cut
Suprenme Court was not required to grant Rivera s petition for
certification to appeal, he had a right to petition for review of al
the clains he now asserts in this petition and was required to do so

in order to fully exhaust his state renedies. See O Sullivan, 526

U.S. at 845; see also 28 U S.C. § 2254(c). The tine to petition for
certification to appeal is now expired. See Conn. R App. Proc. 8§ 84-
4.

Di smissal of this petition will not place Rivera in danger of
violating the one-year lintations period applicable to federal

habeas petitions challenging state convictions. Wen the pending

st ate habeas action is concluded, he will have one full year to file
a federal habeas petition. |In addition, dism ssal of the present
petition will enable himto obtain federal court review of his

i neffective assistance of counsel claim now pending in state court,

wi t hout having to obtain perm ssion fromthe Second Circuit to file a



second or successive petition, as he would have to do if the present

petition were denied on the nerits. See 28 U.S.C. 8§ 2244(b)(3)(A).

Accordingly, the notion to dismss is hereby granted and the
action is dism ssed wthout prejudice.

So ordered this 13'h day of March 2004.

Robert N. Chatigny
United States District Judge



